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PER CURI AM

This lawsuit involves a claim for long-term disability
benefits under a group plan (“the Plan”) governed by the Enpl oyee
Retirement Incone Security Act of 1974 (“"ERISA’). Paul Mtchel
(“Mtchell”) clains that Fortis Benefits (“Fortis”) wongfully
termnated his long-term disability benefits, thus abusing its
di scretion, in violation of various procedures under ERI SA and
North Carolina |aw Fortis appeals from the district court’s
denial of its notion for sunmmary judgnent, the court’s judgnent in
Mtchell’s favor on his claim for disability benefits, and the
awardi ng of attorney’s fees to Mtchell. After careful review, we
affirmin part, vacate in part, and remand for further proceedi ngs

i n accordance with this opinion.

l.

Mtchell began working for Advanced Pol yner, Inc. ("“Advanced
Polyner”)! as a sales representative in the textile chem cal
i ndustry on Septenber 1, 1997. Mtchell’s job involved a
substantial anmount of travel, driving an average of five hours a
day, for a total of approxinmately 1500 to 2000 nmiles per week.
According to Mtchell, he began experienci ng synptons of back pain

in June 1998.

!Advanced Pol ynmer was originally naned as a defendant al ong
with Fortis, however, in July 2002 Mtchell dismssed all clains
agai nst Advanced Pol yner.



In April 1999, Mtchell’s treating physician, Mark A Goodson,
MD.? determined that Mtchell suffered from chronic |unbar
di scogenic disease primarily due to degenerative changes in his
| oner back. Dr. Goodson advised Mtchell against surgical
i nterventi on. He did recomend a regular course of care with a
chiropractor, physical therapy, a |l owinpact exercise reginmen, and
anti-inflammtory nedi cation. He further advised Mtchell *“that
1500 mles per week in an autonobile is certainly contraindicated
for his | ow back problent and woul d |Ii kel y “advance t he progression
of his disease.” J.A 897. Dr. Goodson suggested that Mtchell
obtain a “sit down job where he would be able to stand up and wal k
around approximately every 20 mnutes.” [|d.

By Novenber 1999, Mtchell’s condition had worsened. He
conplained to Dr. Goodson that his back pain increased wth
prolonged sitting or prolonged driving and that he found it
difficult to assunme an erect posture after a long drive. Once
again, Dr. Goodson recommended that he discontinue the extensive
travel . On Novenber 16, 1999, Mtchell submtted a long-term
disability claim based on conplaints of chronic back pain. By

Novenber 17, 1999 he was no |onger reporting to work. Mt chel |

’Dr. Goodson is a physiatrist with the Rehabilitation Medicine
& Pain Center. A physiatrist is a physician specializing in
physi cal medicine and rehabilitation. Physiatrists treat acute and
chronic pain and nuscul oskel etal disorders that often result in
severe functional limtations.



underwent further testing on Novenber 22, 1999 and radi ol ogy
reports reveal ed that he suffered frommld scoliosis of the | unbar
spine with slight retrolisthesis of L2 and L3. Later that nonth
Mtchell requested a prescription for pain fromDr. Goodson and was
prescribed Darvocet-N 100.

On Decenber 6, 1999, Mtchell reported to Dr. Goodson that his
pai n, which he described as “a burning type pain with an occasi onal
‘nunb’ type pain,” had inproved since he had resunmed physica
therapy and quit working. Record on Appeal, Doc. Entry #22 at 542.
On Decenber 10, 1999, Mtchell saw T. Scott Ellison, MD., an
orthopedic specialist. Dr. Ellison obtained x-rays of Mtchell’s
back, which revealed a degenerative collapsing |unbar scoliotic
pattern, apex to the left. He noted that Mtchell’s disc spaces
were fairly well preserved, with some narrowi ng of L4-5 with facet
joint arthrosis. After reviewwng Mtchell’ s MRI scan fromFebruary
16, 1999, Dr. Ellison indicated that there were degenerative disc
signal changes at multiple |evels. Dr. Ellison advised Mtchel
that his synptons could be caused by the degenerative disc in his
back, but that his |lifestyle habits, nanely extensive driving could
be the cause as well.

Mtchell’'s claim was referred to Fortis’ Cinical Services
Department (“Clinical Services”) for review on March 6, 2000.
Based on nedi cal and physical -t herapy notes from Decenber 22, 1999

t hrough February 23, 2000, Mtchell’s condition had i nproved -- he



showed increased range of novenent and his area of pain had
di m ni shed. However, Dr. Goodson determ ned on February 22, 2000
that he “had suffered permanent partial inpairnment of his spine 5%
relative to his lower thoracic and | unbar spine injuries requiring
long-term pain managenent and likely long-term chiropractic
mani pul ative care.” J.A 900. Neverthel ess, Cinical Services
reviewed Mtchell’s nedical records and concluded that no
conpelling nedical information supported limtations from a
primarily sedentary position that allowed for position changes.

However, Cinical Services noted it “appears pain would prevent

claimant from performng his occupation on a full-tinme basis.”

Record on Appeal, Doc. Entry #22 at 486.

On March 24, 2000, dinical Services conducted a phone
interviewof Mtchell. Its report indicates that Fortis was aware
that Mtchell’s therapy was bei ng phased out and that he was able
to drive for 10-30 mnutes at a tine, but experienced significant
pain when driving 30-45 m nutes. M tchel | i nformed dinical
Servi ces that he had di scussed the possibility of another sedentary
job with his enployer and that he did not know whet her Advanced
Pol ymer woul d be willing to decrease the nunber of mles he had to
travel. dinical Services concluded that the medical information
supported a finding that Mtchell’ s physical Iimtations prevented

himfromreturning to work in his own occupati on.



On March 28, 2000, Mtchell received notification of Fortis’
decision to grant his claim for long-term disability. Fortis
consi dered Novenmber 17, 1999 as his disability onset date,
commenci ng benefits on February 17, 2000 (following the three
mont hs expiration of his qualifying period, as described in the
Pl an) . On May 11, 2000, Mtchell’s case manager from Concentra
Managed Care Services, Inc. (“Concentra”),® Cordeila Bortner,
acconpani ed himto his appointment with Dr. Goodson.* Ms. Bortner
asked about the feasibility of Mtchell returning to work with a
decreased route, given his inprovenent. Dr. Goodson prescribed a
Functional Capacity Evaluation (“FCE’) to determ ne what | evel of
activity Mtchell could tolerate. The following day, Fortis
deferred all activity pending clarification of issues surrounding
the worker’s conpensation claim filed by Mtchell, the recent
medi cal records noting i nprovenent, and their bearing on Mtchell’s
disability.® In May 2000, Mtchell participated in the FCE. Both

Dr. Goodson, claimant’s treating physician, and Dr. Craig S

3Concentra provi des vocational counseling services for Fortis.

“‘Mtchell gave his authorization to Concentra to review,
share, discuss, and obtain copies of all his nmedical and vocati onal
records. Record on Appeal, Doc. Entry #22 at 378.

°On May 29, 2000, Mtchell indicated on a Suppl enentary Report
for Benefits that he had applied for Social Security disability
benefits, that returning to work was not indicated by his doctor,
and that he would | i ke to recei ve additional education or training.
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Heligman, from Cinical Services, reviewed the results and
generally found that Mtchell would be able to do |ight work.

Al t hough, Mtchell’ s |ow back pain continued to inprove, he
reported to Dr. Goodson that he had devel oped pain over his left
hi p and buttocks. On January 19, 2001 Mtchell was diagnosed with
noder at e degenerative joint disease of the hip. Dr. Goodson noted
that he remai ned active and was not taking Darvocet, but renained
on Neurontin. Dr. Goodson advised his patient to continue
chiropractic care, his honme exercise program and the Neurontin.
Mtchell continued to see Dr. Goodson on a regul ar basis.

In January 2001, a nurse with dinical Services reviewed
Mtchell’s file and found that based upon the *avail abl e nedi cal
records” and nulti-discipline reviews, including the peer review
performed by Dr. Heligman, his condition had inproved such that he
had the physical capacity to performlight work demands and coul d
return to his own occupation. Record on Appeal, Doc. Entry #22 at
275-76. In the latter part of February 2001, Mtchell reported to
Dr. Goodson that “his pain had significantly decreased since he
quit working, that he shifts positions frequently, that he never
sits for nore than 20 mnutes at a tine, that he never drives for
nmore than 60 m nutes at one tinme w thout having an extended rest,

and that his hips were bothersone.” J.A 908.
On March 9, 2001 Fortis advised Mtchell that he no | onger net

the requirenents for long-termdisability benefits under the Plan



and that benefits woul d cease imedi ately. Fortis contended inits
| etter denying further benefits that Mtchell was able to perform
at | east light-duty work with recomendations to allowfor position
changes every 25-30 m nutes. Fortis stated that, “[p]ler a
di scussion with Kuni Nakarmura, of Advanced Pol yner, [Mtchell] was
allowed to take rest breaks at will.” Record on Appeal, Doc. Entry
#22 at 263. The letter also stated that Mtchell’'s “enpl oynent as
a Sal esnman is defined as a LI GHT physical occupation by both the
Departnent of GQOccupational Titles and the Departnent of Labor
St andar ds, under the occupation of Network Control Operator.” 1d.
at 264. Fortis' letter concluded by stating that Mtchell’s
records did not indicate any nedical conditions that would
physically imt himfromperform ng his own occupation.

Mtchell appealed Fortis’ denial of further benefits, and on
July 11, 2001, Fortis arranged for an independent nedical
exam nation before Robert Saltzman, M D., an orthopaedi c surgeon
Based on his review of the nedi cal records and his own exam nati on,
Dr. Saltzman concluded that Mtchell was capable of nedium duty
wor k, 8 hours per day in a 40 hour work week. The only limtation
pl aced on Mtchell was for himto alternate between sitting and
standing as he felt necessary.

On August 29, 2001, Fortis notified Mtchell that it had
conpleted review of his first appeal from the claim denial and

concl uded that the decision to deny the clai mwas appropriate. The



letter referred to the updated nedical records, the result of the
i ndependent nedical examnation, and a |abor market survey.
According to Fortis, the nedical records revealed no abnornal
neurol ogi cal findings, no nuscle weakness or atrophy, and an
ability to work at a light-duty level, if not higher. The |abor
mar ket study, according to Fortis, identified sales positions --
classified as light duty, in Mtchell’s geographical area that
could accommpdate his need to alternate positions, which Fortis
asserted confirmed Mtchell’s ability to perform the materi al
duties of his occupation. Therefore, Fortis affirmed the decision
to deny further benefits. Fortis concluded its letter by notifying
Mtchell that he had one further Ilevel of appeal prior to
exhausting his admnistrative revi ews.

M tchell appeal ed the second denial of his claimthrough his
attorney, who argued that his client was incapable of performng
the material duties of his prior job. On Decenber 5, 2001, inits
response to Mtchell’'s final appeal, Fortis notified himthat his
disability claim nust be based on an inability to perform the
mat eri al duties of his occupation and not his specific job wth his
former enployer. The letter further explained that the FCE and
i ndependent nedical exam nation confirmed Mtchell’'s ability to
work at least at the light duty |evel. Based on this, Fortis

upheld its decision to deny further benefits and advi sed M tchel
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that he had exhausted all admnistrative reviews. M t chel

responded by filing this |awsuit.

1.
Cenerally, we reviewa district court’s order granting sunmary

j udgnment de novo. Buzzard v. Holland, 367 F.3d 263, 268 (4th Cr

2004). However, when a plan grants discretionary authority to the
deci sion naker, the deferential abuse of discretion standard of
review applies to our review of the eligibility decision. | d.

(citing Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115

(1989)). Under this deferential standard of review, a fiduciary’'s
“di scretionary decision will not be disturbed if reasonable, even
if the court itself would have reached a different conclusion.”

Smth v. Cont’l Cas. Co., 369 F.3d 412, 417 (4th Cr. 2004)

(quoting Booth v. WAl -Mart, Inc. Assocs. Health & Wlfare Plan, 201

F.3d 335, 341 (4th Cr. 2001)).
In this case, the Plan contains the follow ng |anguage
explicitly granting discretionary authority to Fortis:
we have the sole discretionary authority to determ ne
eligibility for participation or benefits and to
interpret the terns of the Policy. Al determnations
and i nterpretations nade by us are concl usi ve and bi ndi ng
on all parties.
J. A 121. The Plan defines “we” and “us” as Fortis Benefits

| nsurance Conpany. |d.
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However, the deference owed to a plan fiduciary’s decision is
tenpered when the fiduciary is operating under a conflict of
i nterest. Smth, 369 F.3d at 417. When the decision to deny
benefits inpacts the fiduciary’'s financial interests, as in the
case of a plan insurer, that conflict is weighed by the court as a
factor in deciding whether there was an abuse of discretion.

Bernstein v. Capitalcare Inc., 70 F.3d 783, 787 (1995). 1In other

words, if a plan adm nistrator acts as both the fiduciary nmaking
cl ai mdeci sions and the i nsurer paying clains, an i nherent conflict
of i nt erest exi sts. Accordi ngly, deference to the plan
admnistrator will be | essened, but only “to the degree necessary
to neutralize any untoward i nfluence resulting fromthe conflict.”

Doe v. G oup Hospitalization and Med. Serv., 3 F.3d 80, 87 (4th

Cir. 1993). Under no circunstances may the court deviate entirely

fromthe abuse of discretion standard. Ellis v. Metro Life Ins.

Co., 126 F.3d 228, 233 (4th Cr. 1997). Instead, the “nore
incentive for the adm nistrator or fiduciary to benefit itself by
a certain interpretation of benefit eligibility or other plan
terms, the nore objectively reasonable the admnistrator or
fiduciary’ s decision nust be and the nore substantial the evidence
must be to support it.” 1d. Inthis case it is undisputed that a
conflict exists, because Fortis functions as both the Plan
Adm ni strator and the insurer, thus deference to Fortis nust be

t enper ed.

12



L1l
Fortis contends that the district court erred: (1) by
reviewi ng Fortis’ claimdecision de novo rather than determning if
t he decision to deny the clai mwas reasonable; (2) by disregarding
the language in the policy and Fourth G rcuit precedent when
considering Mtchell’s specific job duties rather than the

“material duties” of his “regul ar occupation,” when concl udi ng t hat
he was disabled; (3) as a matter of l|law, by accepting the
i nconsi stent opinion of Mtchell’s treating physician over other
substantial evidence, including the FCE, a peer review, and an
i ndependent nedical exam nation, which it argues supported the
deni al of benefits; (4) by ignoring the | anguage in the policy and
refusing to give Fortis a credit for an overpaynent, as well as
cal cul ating benefits to include anounts that are not all owed under
the policy; and (5) by granting attorney’'s fees to Mtchell,
because he should not have prevailed on his claim
A

Fortis contends that the district court m sapplied the abuse
of discretion standard di scussed supra. Fortis alleges that the
district court substituted its own judgnent for that of Fortis, the
Plan Admi nistrator. Further, Fortis asserts that the court gave

little to no deference to Fortis’ concl usi ons based on the court’s

perception that Fortis’ conduct constituted “bad faith.” Fortis

13



di sputes the court’s assertion that “failure to provide Plaintiff
with any notice that termnation of his disability benefits was
bei ng consi dered suggests bad faith.”® J. A 938.

The district court stated that it had “questions about
Defendant’s own financi al I nt er est as the insure[r] and
adm nistrator [which] require this Court to hold Defendant to a
hi gher standard in terns of its objective nedical evidence and give
| ess deference to Defendant’s discretionary acts.” J.A 938-39.
Specifically, the district court discussed the standard of review
of a Plan Admi nistrator’s decision when it functions as both the
insurer and the Plan Adm nistrator. The court also noted that:

In determ ning the reasonabl eness of a fiduciary’s
di scretionary decision, a court applying the nodified
abuse of discretion standard may consider, but is not
limted to, the follow ng factors:

(1) the I anguage of the plan; (2) the purposes and goal s
of the plan; (3) the adequacy of the material s consi dered
t o nake t he deci sion and the degree to which they support
it; (4) whether the fiduciary's interpretation was
consistent with other provisions in the plan and with
earlier interpretations of the plan; (5) whether the
deci si on nmaki ng process was reasoned and principled; (6)
whet her the decision was consistent with the procedural
and substantive requirenents of ERISA; (7) any external
standard relevant to the exercise of discretion; and (8)
the fiduciary's notives and any conflict of interest it
may have. Booth v. Wal-Mart Stores, Inc., 201 F. 3d 335,
342-343 (4th G r. 2000) (enphasis added).

J.A 917.

6According to Fortis, the Plan does not require prior notice
that the Plan is considering termnating benefits and Fortis
exceeds the review requirenents of the ERISA statute. Furt her
Fortis notes that it informed Mtchell that periodically he would
be required to update information to confirm his continued
eligibility.

14



Usi ng the above criteria, the district court reviewed Fortis’
deci sion for reasonability -- determ ni ng whet her the deci sions and
interpretations made by Fortis were supported by the evidence. For
exanple, the district court found that it was reasonabl e, pursuant
to the Plan, for Fortis to review Mtchell’s eligibility on a
nmonth-to-nonth basis.’ Therefore, Fortis was not bound to its
original determnation that Mtchell was eligible for long-term
di sability.

A thorough reading of the district court’s opinion
denonstrates that it reviewed Fortis’ decisions by looking at its
interpretations and finding them reasonable when Fortis’
interpretations were supported by ot her | anguage in the Pl an or was
consi stent with other outside information upon which they purported
torely.® Therefore, we find that the district court did use the
proper nodified abuse of discretion standard of review in this

case.

"The district court noted that the Plan expressly states that
“[d]isability or disabled neans that in a particular nonth, you
satisfy either the Cccupation Test or the Earnings Test.” Record
on Appeal, Doc. Entry #22 at 10.

8The district court’s comments that Fortis' actions “suggested
bad faith” and “indicate bad faith” were nmade at the concl usi on of
the court’s opinion and were not the standard upon which the court
reviewed Fortis’ decisions.
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B
To qualify for long-term disability benefits, Mtchell nust
satisfy the Plan’s Qccupation Test and denonstrate that:

during the first 36 nonths of a period of disability
(including the qualifying period), an injury, sickness,
or pregnancy requires that you be under the reqular care
and attendance of a doctor, and prevents you from
performng at |east one of the nmaterial duties of your
regul ar occupati on.

Record on Appeal, Doc. Entry #22 at 10. Therefore, to cease paying
disability benefits, after initially finding Mtchell eligible,
there nust be evidence in the record to support Fortis’
determ nation that Mtchell could now perform all the “material
duties” of his “regular occupation.”

W first consider the Plan’s |anguage. The Pl an does not
include a definition of “your regular occupation.” However, the
district court agreed with Fortis that “your regular occupation”
did not mean Mtchell’s specific job with Advanced Pol yner, but
rather referred to a position nore specific to Mtchell than
“gai nful occupation”, which is the |anguage used in the Plan to
test when a claimant qualifies for being disabled for nore than
three years.® J.A 919, W al so consider the Second Circuit’s

opinion in Kinstler v. First Reliance Standard Life Ins. Co., 181

°The Pl an provides in the Qccupation Test definition that:

“after 36 nonths of disability, an injury, sickness, or
pregnancy prevents you from performng at |east one of
the material duties of each gainful occupation for which
your education, training, and experience qualifies you.”

Record on Appeal, Doc. Entry #22 at 10.
16



F.3d 243 (2nd Cir. 1999), which interpreted “regul ar occupation” as
“a position of the same general character as the i nsured’ s previous
job, requiring simlar skills and training, and involving

conparable duties.” Id. at 252 (enphasis added). The court

explained that the “termis defined nore narrowWy than any neans
for making a living, but it is not limted to the insured s
particular job.” 1d. 1In other words, a reasonabl e description of
a claimant’s regular occupation nust also take into account the
specific nature of the claimant’s prior enpl oynent.

On appeal, Fortis argues that extensive driving is not a
material duty of Mtchell’s regul ar occupati on and asserts that the
district court substituted its own judgnment for the |abor market
survey provided by Fortis.! The Plan defines “material duties” as:

[T]he sets of tasks or skills required generally by

enpl oyers fromthose engaged in a particul ar occupati on.

One material duty of your regular occupation is the

ability to work for an enployer on a full-tinme basis as

defined in the policy.
Record on Appeal, Doc. Entry #22 at 11

Fortis clains that because it provided a survey that

identified “numerous” sales positions in Mtchell’s geographi cal

area that were suitable to Mtchell’s background, which did not

require “extensive travel,” there was thus, substantial evidence

The survey was conducted in August 2001, five nonths after
Fortis determi ned and i nformed Mtchell that he no | onger qualified
for long-termdisability benefits.

17



that traveling approxi mately 1500 m | es per week was not a materi al
duty of Mtchell’s occupation. Appellant’s Br. at 33.

Fortis’ attenpt to use a |abor market survey to denonstrate
that driving or traveling is not a material duty of Mtchell’s
regul ar occupation is insufficient. By using limting criteria
applicable to Mtchell (light-duty, no lifting over twenty pounds,
and the ability to change positions every thirty mnutes), Fortis
guaranteed that it would find at least a few jobs that M tchel
coul d possibly engage in with his physical limtations.' Thus, the
| abor narket survey does not support Fortis’ determ nation that
driving or extensive travel was not a general skill required by
enpl oyers in Mtchell’s occupation. *?

Consequently, we consider objective information to determ ne
if Fortis’ determnation was reasonable. The United States
Department of Labor in its Dictionary of Occupational Titles
(“DOT”) defines a Chem cal Sales Representative as “Light Wrk -
Exerting up to 20 pounds of force occasionally, and/or up to 10

pounds of force frequently, and/or a negligible anount of force

“We note that Fortis listed fifteen jobs in the survey and
only two jobs invol ved anything renotely related to chem cal sal es.
J. A 263-66.

2Fortis also relies on a notation on a claim file
recommendation form that nentions the possibility that Advanced

Polymer may be willing to decrease Mtchell’s travel area and
i ndi cated that he m ght be able to work out of his hone. Neither
of these accommopdations were officially offered to Mtchell, nor

were they determ ned to be reasonabl e or acceptabl e by any nedi cal
pr of essi onal .

18



constantly (Constantly: activity or condition exists 2/3 or nore of
the tinme) to nove objects. Physi cal demand requirenents are in
excess of those for Sedentary Work.” Dictionary of QOccupationa
Titles 262.357-010. The Departnment of Labor, in its Occupational
Qut | ook Handbook, states that “Sal es representatives spend nuch of
their time traveling to and visiting with prospective buyers and
current clients.” Bureau of Labor Statistics, U S. Departnent of
Labor Cccupational Handbook 412 (2004-05). The Departnent of Labor
continues, stating --

After the sale, representatives may nmake foll omup visits

to ensure that the equipnent is functioning properly and

may even help train custoners enpl oyees to operate and
mai nt ai n new equi pnent .

Wor ki ng Condi tions

Sonme sales representatives have large territories and
travel considerably. A sales region may cover severa
States, so they may be away fromhone for several days or
weeks at a tine. Others work near their “honme base” and
travel nostly by autonobile. Due to the nature of the
wor k and the anount of travel, sales representatives may
wor k nmore than 40 hours per week.

Al t hough the hours are long and often irregular, nost

sal es representati ves have the freedomto determ ne their

own schedule. Sales representatives often are on their

feet for long periods and may carry heavy sanple

products, which necessitates sone physical stam na.
ld. at 413.

The Departnent of Labor’s in-depth explanation of the travel
required by a sales representative supports the district court’s

finding that driving was a material duty of Mtchell’ s regular
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occupati on. The DOI’'s description of a Chem cal Sal es
Representative requiring the exertion of at least “a negligible
anmount of force constantly” -- like the force necessary to drive a
car -- further supports the district court’s finding that driving
was a material duty. Thus, we affirmthe district court’s finding
and conclude that it was unreasonable and an abuse of discretion
for Fortis to find that extensive travel was not a materi al duty of
Mtchell’s regul ar occupati on.
C.

We nowreviewFortis’ determnation that Mtchell was able to
performthe material duties of his regular occupation, including
extensive travel. Qur review, like the district court’s, is
limted to evidence that was in the admnistrative file when the
Plan Adm nistrator rendered its decision to termnate Mtchell’s

benefits. Bernstein v. Capital Care, Inc., 70 F.3d 783, 788 (4th

Cir. 1995).

The information Fortis had prior to the March 9, 2001 deci si on
to cease disability benefits to Mtchell was: (1) the FCE, which
concluded that Mtchell was unable to sit still for any |ength of
time and suffered froma burning sensation in his | ower back when
sitting and typing; (2) Dr. Heligman's review of the FCE and his
opinion that the “claimant has the capacity for Iight work and
woul d be able to performhis occupation of sales representative,”

Record on Appeal, Doc. Entry #22 at 333; (3) Dr. Heligman's

20



recommendation that Mtchell imt hislifting to between 10 and 25
pounds, and that he change his position frequently “every 30
mnutes or so,” 1d.; and (4) Dr. Goodson’s review of the FCE and
his finding that Mtchell was capable of light duty work wth
restricting his lifting to 20 pounds, changi ng positions every 20-
30 mnutes, and sitting no nore than six hours in a 24 hour period,
and if driving is involved — “limt driving to a max. of 2 hours
per 24 hours with a nmax. of 10 hours per. week. Wile driving he
shoul d stop every 30 mn. and wal k around the car.” [d. at 248.

In addition, the record indicates that in January 2001, Dr.
Goodson schedul ed Mtchell for x-rays to investigate his conplaints
of hip pain. Mtchell was diagnosed with noderate left hip
degenerative joint disease. In February 2001, after the June 2000
FCE, but before the March 9, 2001 denial of benefits, Dr. Goodson
opined that Mtchell would not be able to “maintain gainful
enpl oyment wi t hout significant i ncrease in pain synptons naki ng him
totally non-functional.” |d. at 255.

The nedical evidence does not reasonably support Fortis’
finding that Mtchell was capable of doing all material duties of
his occupation. It was unreasonable for Fortis to find that
Mtchell could drive extensively every day if he could only drive
a maximum of 30 mnutes at a time with a significant rest
afterward. It would be al nost inpossible, even given an extended

wor k day, for Mtchell to tinely attend his appointnments. Further,
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the facts support the district court’s finding that “the record
denonstrates that there was never an official RTW [“return to
work”] proposal nade or rejected.”®® 1d. at 923. Finally, the
nmedi cal evidence is not in conflict, both Dr. Heligman and Dr.
Goodson limted Mtchell’'s ability to sit or drive to 30 m nutes or
less at a tine. Therefore, we find that Mtchell was unable to
performa material duty of his occupation, and that even giving
Fortis the appropriate deference it was unreasonable for Fortis to
find otherwise on March 9, 2001.

After the March 9, 2001 denial, Mtchell appealed and Fortis
gathered nore nedical evidence, presunmably to re-evaluate the
deci si on denying Mtchell long-termdisability benefits. |n August
2001, Dr. Saltzman conducted a physical exam nation, reviewed “al
avai |l abl e nmedical records,” and found in his independent nedical
eval uation that the “objective findings are not consistent with the
patient’s subjective synptons. The objective findings are m ni nal
(1.e. his scoliosis conpared to a subjective inability and thereis
no nuscl e weakness nor atrophy).” J.A 141. Dr. Saltznman opi ned
that Mtchell was capabl e of perform ng “nmedi umcategory work | evel

for an 8- hour day, 40-hour week, with the ability to sit and stand,

Bwhile the record reflects that a conversation occurred
between Fortis and Advanced Pol yner regarding possible
accommodations, Fortis clearly stated that it was “not affirmed
that the PH “policyhol der”] accommodations are reasonabl e. Hi s
back is inproving - he needs to think about acconmodations and

consult AP [*“Advanced Polyner”].” J.A 554 (enphasis added).
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alternating as he feels necessary.” [d. Dr. Saltzman was aware
that Mtchell’ s prior position as a sales representative invol ved
driving and frequent sitting. Dr. Saltzman also estimated
Mtchell’ s level of ability as “there were no tasks that | think
the claimant would be unable to perform other than lifting nore
t han 40-1b on nore-than-occasional basis.” 1d.

Dr. Saltzman indicates that he reviewed Mtchell’s nedical
records from 1998 until February 2001, however, it is also plain
that Dr. Saltzman had i nconpl ete nedical information, for exanple
“no x-rays were mnmde available for review?” J. A 140.
Neverthel ess, Dr. Saltzman concludes that his objective findings
were inconsistent with Mtchell’s subjective conplaints, Dr.
Saltzman did “recommend[], however, that updated MRI’'s of the
thoraci c and | unbar spine be obtained and x-rays, plain filnms of
the thoracic and | unbar spine be obtained. It may be advant ageous
to get EMa of the (L) lower extremty to detect and denervation to
the nuscle since clinically none are noted.” J.A 248.

In contrast, both Dr. Heligman and Dr. Goodson opined that
Mtchell had sone limtations in his abilities and necessitated the
ability to change positions every 20-30 mnutes. |In addition, Dr.
Ellison recognized that Mtchell’ s extensive driving may have
caused (or exacerbated) the degenerative disc in his back.
Further, the FCE supported the findi ngs and reconmendati ons nade by

Dr. Ellison, Dr. Goodson, and Dr. Heligman. The only evidence in
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the record that clearly supports Fortis’ determnation is Dr.

Sal t zman’ s opi ni on. Wth an inconplete record and w thout any
further tests, Dr. Saltzman’s opinion -- that Mtchell was able to
performall tasks except lifting in excess of 40 pounds — does not

out wei gh the nedi cal opinions of Dr. Goodson, Dr. Ellison, and Dr.
Hel igman who limted Mtchell’ s abilities to sit and drive to 30
m nutes. Thus, we find that Dr. Saltzman’s opi nion cannot al one
provi de enough reasonable support for Fortis’ decision, even
according Fortis tenpered deference. Therefore, we affirm the
district court’s findings on this issue.

D.

Next, Fortis contends that the district court erred when the
court failed to offset for the Social Security benefits that
Mtchell received, when it added to the benefit cal cul ati on noney
received by Mtchell as a “bonus”, and when the district court
granted Mtchell benefits beyond what was remaining in the first
thirty-six nonths.

First, despite Fortis’ assertion to the contrary, the court
did offset the benefits paynent by the Social Security benefit
Mtchell received. The district court awarded Mtchell $108, 241. 00
for the total anpbunt of past-due disability benefits owed under the

terms of the Plan.** The district court determ ned that $3,820.00

¥This amount included nonthly disability benefits, plus
$4,022.00 in costs associated with obtaining Social Security
disability benefits under the Plan, less the difference in the
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was the initial nmonthly benefit for the period of May 2001 until
May 2002. In May 2002 Mtchell began receiving Social Security
disability benefits, thus the district court reduced the nonthly
benefit owed by Fortis to Mtchell to $2,590 per nonth for the
period of May 2002 until February 16, 2004.1°

Second, Fortis does not cite to any |anguage in the district
court’s opinion to support its assertion that a “bonus” was
included in the court’s calculations of Mtchell's benefits.
Further, the record shows that Fortis determned in an interna
nmeno, dated August 22, 2001, that $4, 830 was commi ssi ons and shoul d
be added to Mtchell’'s incone. Fortis originally calculated the
“adj usted pre-db [“pre-disability”] earnings $69, 000/12 = $5, 750 +
214.80 (2,577.63/12) = $5,964.80 - release underpaynment to
claimant.” Record on Appeal, Doc. Entry #22 at 145. The district
court calculated Mtchell’s nonthly disability benefits to be
consi derably | ower, as described above. Thus, the record does not
support Fortis’ contention that the district court included a

“bonus” in its calculation of benefits.

di sability benefit actually paid fromFebruary 17, 2000 to February
16, 2001 and the disability benefit cal culated foll ow ng di scovery
of the $4,830 in commi ssions, at 8% interest. J.A 1039.

According to the record, Mtchell began receiving |long-term
disability benefits on February 17, 2000, thus the end of the
initial thirty-six nmonths would be February 16, 2003, not 2004 as
the district court states. If this error inpacts the award, the
district court nmust recal cul ate the award usi ng the appropri ate end
dat e.
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Finally, Fortisis correct inits contention that the district
court granted Mtchell “[r]einstatenment of disability benefits
under the Plan, in the anmnount of $2,590 per nonth, from February
17, 2004, through the present,” J.A 1040, in the amunt of

$129, 795.93” which is in direct conflict with the Plan. According

to Fortis’ Plan |anguage, “after 36 nonths of disability, an
injury, sickness, or pregnancy prevents you from perform ng at

| east one of the material duties of each gainful occupation for

whi ch your education, training, and experience qualifies you.”
Record on Appeal, Doc. Entry #22 at 10. The district court did not
make a finding that Mtchell satisfied the Plan’s requirenent that
he be wunable to perform a mterial duty in his *“gainful
occupation”, making himeligible for disability benefits after the
initial thirty-six nonths. In fact, the district court
specifically recognized the difference between qualifying for
disability for the first thirty-six nonths and qualifying |ater
after the initial thirty-six nonths. Therefore, we reverse the
district court’s grant of $129, 795.93 for disability benefits after

February 17, 2003.1¢

®We make no finding regarding whether Mtchell neets the
requirenents for long-term disability under the Plan after the
initial 36 nonths period.
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E
Fortis argues that because Mtchell should not have prevail ed
in his claim the district court’s grant of attorney’s fees was in
error. W review the district court’s award for abuse of

di scretion. Metropolitan Life Ins. Co. v. Pettit, 164 F.3d 857

865 (4th Gr. 1998). In awarding attorney’'s fees, a district

court should use the five factors articulated in Quesinberry v.

Life Ins. Co. of North Am, 987 F.2d 1017, 1029 (4th G r. 1993) (en
banc), as a guide, keeping in mnd the renedi al purposes of ERI SA
The five factors are: (1) degree of the opposing parties’
culpability or bad faith, (2) the ability of opposing parties to
pay fees, (3) whether the fee award would deter others simlarly
situated, (4) whether the parties requesting fees sought to benefit
other claimants or to resolve a significant ERI SA-related | ega
question, and (5) the relative nerits of the parties’ positions.
1d.

Al t hough the district court did not gointo great detail about
t he basis for granting Mtchell attorney’ s fees we can surm se t hat
the court found that Fortis’ actions suggested bad faith and that
the evidence Fortis purported to rely on in making its clains
deci sion was not substantial and supportive of its decision to
termnate Mtchell’s disability insurance benefits as of March
2001. Accordingly, granting of attorney’'s fees would |ikely deter

Fortis from making future hasty and unsupported decisions.
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Therefore, we find that attorney’s fees were properly granted to
Mtchell.

Fortis also disputes the district court’s calculation of
$120,000 for attorney’'s fees. Mtchell’s counsel asserts that he
spent approxi mately 542.10 hours on this case at a rate of $275 an
hour and requested $149,077.50 in attorney’s fees. A court may
award, in its discretion, reasonable attorneys’ fees and costs to
a prevailing plaintiff in a ER SA action. See 29 U S C 8§
1132(g)(1) (2005). Thus, we review the anount of the award for

abuse of discretion. See Johnson v. Hugo’s Skateway, 974 F.2d

1408, 1418 (4th Cir. 1992).
In calculating an award of attorneys’ fees, a court should

usually “determine[] a ‘lodestar’ figure by multiplying the nunber

of reasonable hours expended tinmes a reasonable rate.” Daly v.
HIll, 790 F.2d 1071, 1077 (4th GCr. 1986). The district court

shoul d general |y be gui ded by the particular factors articulated in

Barber v. Kinbrell’s, Inc., 577 F.2d 216, 226 n.28 (4th Cr. 1978),
when deci di ng what constitutes a “reasonabl e” nunber of hours and

rate. See also Brodziak v. Runyon, 145 F.3d 194, 196 (4th Grr.

1998). Because we have only affirmed the district court’s finding
that Fortis wongly denied Mtchell benefits during the initia
thirty-six nmonths period and the district court has given us little

information on how it determ ned the anmbunt of fees, we find that
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the district court nust re-calculate the amunt of the award of

attorney’s fees using the above cases as gui dance.

| V.

Based on the foregoing, we affirmthe district court’s finding
that Fortis abused its discretion when it termnated Mtchell’s
long-termdisability benefits during the initial thirty-six nonths
of disability and its finding that Mtchell was eligible to receive
attorney’s fees in this case. W vacate the district court’s
decision that Mtchell was eligible toreceive long-termdisability
benefits after the initial thirty-six nonths period and we remnmand
for recalculation of the amount of attorney’s fees in accordance

with this opinion.

AFFI RVED | N PART,
VACATED I N PART,
AND RENMANDED
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